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CONSTRUCTION CONTRACTS AMENDMENT BILL 2016 
Second Reading 

Resumed from 8 November. 
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [1.40 pm]: I rise on behalf 
of the opposition to make a number of comments on this Construction Contracts Amendment Bill and to indicate 
our support. We have been waiting for this bill for some time. Subcontractors, particularly in the construction 
area of this state, have been looking forward to amendments in this area. Before I go into the detail of the bill, for 
members’ information, it is worth going back through some of the matters that have led us to this legislation. 
Members will recall in 2012 the Building Management and Works Building–the Education Revolution debacle 
in which a significant number of subcontractors were not paid for the work they did on a range of projects, 
predominantly at schools and some other community areas. The then minister responsible, Hon Simon O’Brien, 
stepped up and called for an inquiry into it. There was a high degree of media attention around it. Paul Murray 
and others were pursuing this matter on behalf of subcontractors. David Eaton was commissioned — 
Hon Simon O’Brien: I didn’t call for it; I directed it to happen. 
Hon KATE DOUST: Yes, the member did. I am not being critical of Hon Simon O’Brien at all. 
Hon Simon O’Brien: Some of your colleagues were at the time. 
Hon KATE DOUST: I was as well, but I am not being critical of him today. 
Hon Simon O’Brien interjected. 
Hon KATE DOUST: That is perfectly fine. 
As a result of the inquiry conducted by the Small Business Commissioner, David Eaton, a raft of 
recommendations were made to the government about how the government could ameliorate the concerns of the 
subcontractors working on both small to medium BMW projects as well as larger government projects. That 
inquiry was announced in October 2012. In 2013, David Eaton completed his review and outlined his 
recommendations and the “Construction Subcontractor Investigation” report was tabled in the house. The report 
identified failures within the Office of Building Management and Works, specifically around the building 
prequalification scheme because many builders were not financially suitable to be given public works as large as 
the state government allowed. As a result of that exercise, from memory, charges were laid against five or six 
builders. A lot of the charges related to statutory declarations that had been given to BMW and that indicated 
that subcontractors had been paid on those projects when that was found not to be the case. Those matters were 
not pursued, and I understand those charges fell away. I think part of the difficulty is that the police did not know 
how to deal with those matters as effectively as they could have. However, there were still significant issues. The 
Labor Party has pursued these matters vigorously since 2012, certainly during questions to the government in 
this chamber and through the estimates committee process to find out whether the government had put into place 
David Eaton’s recommendations, which would have improved BMW’s operating arrangements and ensure 
a better system was in place for security of payment to subcontractors working on government projects. 
Based on questions specifically to BMW, we were repeatedly told that the 14 significant recommendations the 
government had picked up on had been put in place. Unfortunately for him, Hon Simon O’Brien was no longer 
the minister and a new minister was appointed, Minister Nahan, who had at that point management of the BMW 
area, for not only the smaller projects, but also the larger projects on foot, such as Perth Children’s Hospital, the 
Perth Stadium, Elizabeth Quay and, I think, Fiona Stanley Hospital. I think 12 or 14 projects were hived off from 
BMW to Treasury under the special projects unit.  
At the time, we made the assumption that the recommendations made by David Eaton, which would have 
afforded some sort of security and protection to subcontractors working on those projects, would have been 
picked up and adopted through the special projects unit. Through questions answered, we now know that that 
was not in fact the case at all. Although we thought the issues had been resolved, we found that they have not. As 
a result, over the last couple of years, both through Building Management and Works and the special projects 
unit, subcontractors have continued to not be paid for a significant number of projects. Looking at BMW, in the 
initial phase when the government put in place the fund that would have reimbursed unpaid subcontractors, we 
see that the government effectively utilised only half of that $5 million to reimburse those subcontractors. In that 
first round, a number of those subcontractors lost their homes, had to shut down their businesses or had to use up 
whatever financial resources they had at that point to pay out their staff. It was a significant cost to a large 
number of small businesses operating in this state that were engaged in contracts working on government 
projects. They have all said to me over time that when they took on those contracts, there was a full expectation 
that if they were working on a government project, they would be paid; there would not be any difficulties and 
they would be paid. 
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Non-payment of subcontractors is not a new issue. It has been around for a long time. There have been earlier 
inquiries into non-payment of subcontractors, even going back to the Court period. There was an inquiry during that 
period of government. One would hope that with each of these inquiries—through the Court period, the Eaton 
inquiry and I hope that in the future there will not be too many more—that people will acknowledge that there are 
significant issues and problems in the industry and they will try to rectify them so that when these 
Western Australian small businesses take on and do the work, there is some sort of guarantee that they will be paid. 
The Construction Contracts Amendment Bill 2016 that we are dealing with today goes part way to resolving 
those sorts of issues around security of payment. It is not the be-all and end-all, but it is a start. One of the 
reasons that we will support the legislation is that it is a start to change the process and the subcontractors whom 
we have been dealing with want to have the change kicked off. On their behalf, we certainly support it. We have 
some concerns and there are some issues that I will raise, but it is a start. There is still a lot more to be done in 
this space and I will go through some of the areas in which we believe there are gaps. 
Non-payment of subcontractors is not a matter that is unique to Western Australia. The Northern Territory has 
conducted inquiries into the non-payment of subcontractors and the Queensland government is in the process of 
introducing its own legislation to improve security of payments for subcontractors. The Queensland government 
has been working with BMW in Western Australia with its project bank account system. There has been 
discussion and collaboration across the states. At a federal level, the commonwealth government has identified 
this as being a significant problem. The Senate Economics References Committee conducted an inquiry and in 
December 2015 tabled its report “‘I just want to be paid’: Insolvency in the Australian construction industry”. 
The committee identified that in Australia — 

… the industry is burdened every year by nearly $3 billion in unpaid debts, including subcontractor 
payments, employee entitlements and tax debts averaging around $630 million a year for the past 
three years 

The committee made a total of 44 recommendations. A significant number of those recommendations are about 
things that can be done to improve or change that situation right across the country.  
The first key recommendation is that national legislation be put in place to provide for a security-of-payments 
regime and rapid adjudication process in the commercial construction industry. I do not know whether there have 
been any discussions between the commonwealth government and our state government about whether such an 
arrangement will be put in place. The second key recommendation is the establishment of project bank accounts. 
That has been quite a controversial issue at the state level. As of July this year, the commonwealth government has 
put in place a two-year trial of project bank accounts on construction projects on which the commonwealth funding 
contribution exceeds $10 million. The commonwealth is certainly trying to come up with solutions to this issue. 
Every time we have talked about this issue I have said few people in our state would not have some connection 
to a tradesperson who could tell a story about how they have not received payment for work on a government 
project. I have had those people come to me. This is not just a state problem. Several Western Australian small 
businesses have talked to me about problems they have had on the construction of the new airport. I know this 
legislation does not deal with that, but I want to put on the record that there are problems not just at the state 
level but also at the federal level. This issue goes back to 2012 with Building Management and Works and the 
Building the Education Revolution projects. That affected about 1 110 subcontracting companies. We need to 
keep in mind that these are small businesses. Some of these are individual or family businesses with only a small 
number of employees, and some have 20 or more employees. This is having a detrimental impact on these 
people. It took a number of years before some of the people who were burnt during that exercise were willing to 
dip their toe back into government contract arrangements. Some of those people have now been burnt again. This 
issue has still not been resolved, and that is why we have picked it up again. 
We were told that commitments have been made by government and recommendations have been put in place to 
ensure that these problems will not occur again. However, problems are still occurring for small businesses that 
have taken on BMW projects. A landscaping company that did some work at a school in Applecross is still 
negotiating payment for that work. An electrical company was given a contract to put up new lights at 
Fremantle Cemetery; however, within a couple of weeks of getting that contract, the main contractor went belly 
up, and the electrical contractor is still waiting to be paid the $80 000 he is owed. These small businesses just 
keep hitting brick walls. 
Although this bill will assist in providing access to adjudicators, timeliness, and a range of other matters that 
I will go through in detail, it does not deal with some of the other matters that are equally significant to 
subcontractors. Those matters go to the heart of the ongoing problems around this issue. I am told that those 
matters are up for further consideration. There needs to be better auditing of builders who are awarded tenders 
for government projects to ensure they are financially viable and able to pay the people who work for them. The 
issue of statutory declarations was a major problem during the BER process. The tier 1 contractor would put in 
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a statutory declaration to Building Management and Works to say that the subcontractors had been paid, and we 
then found that was not the case. 
That situation is still happening. It is still happening in Building Management and Works projects and it certainly 
happened with Perth Children’s Hospital, which has not been addressed. When Professor Phil Evans conducted 
his review last year, he commented in his report about the fact that people raised this issue in an anonymous 
fashion. That leads me to be concerned about the implications for people who are talking about these problems. 
I think there needs to be an improvement in the way that statutory declarations are provided and validated. 
No-one is checking whether they are what they purport to be. Stat decs are provided but no-one goes back to 
check whether a subcontractor has been paid; that is just taken to be the case based on the stat dec. I know that 
that is the normal way of doing things, but given there have been significant issues and we keep raising this 
matter, I thought the relevant government departments that engage in these areas would have come up with 
a new model for a better way of doing this and a way of validating stat decs. I understand that they are now 
being sent off to the relevant architect for a project and it is left up to them to deal with, but they do not go back 
and double-check whether a subcontractor has been paid. That area still needs significant work and it is an area 
that has been identified by subcontractors. 

Visitors — Presbyterian Ladies’ College 
The PRESIDENT: Order, member! I am sorry to interrupt, but just before they leave, can I welcome into the 
public gallery the students and staff from Presbyterian Ladies’ College. It is a great pleasure to have you in the 
Legislative Council today and I hope you enjoy your visit to Parliament. 

Debate Resumed 
Hon KATE DOUST: I was talking about statutory declarations. 
Hon Peter Collier: Start again! 
Hon KATE DOUST: Does the Leader of the House want me to start again? 
Hon Peter Collier: No. 
Hon KATE DOUST: No. Are you sure? I am happy to do it. 
Hon Peter Collier interjected. 
Hon KATE DOUST: No, this is the speech. 
Hon Michael Mischin: Send it to me on a disk and then you can sit down. 
Hon KATE DOUST: We have been waiting for this change, and subcontractors have been waiting for this change. 
We do not understand why it has taken so long, given that David Eaton made those recommendations in 2013. 
Hon Michael Mischin: I’m surprised there is a problem. Didn’t you fix this during your last term of office? 
Hon KATE DOUST: I know that things move very slowly out of the Attorney General’s office. 
Hon Michael Mischin: Oh, really? 
Hon KATE DOUST: Yes, they do. 
Hon Michael Mischin interjected. 
Hon KATE DOUST: The fact that in the last 12 months — 
The PRESIDENT: Members, I am starting to regret that I interrupted the member! 
Hon Peter Collier: It’s your fault! 
The PRESIDENT: Let us get back to the member on her feet making her own speech. 
Hon KATE DOUST: If you had not interrupted me, Mr President, I would probably have just kept going. 
Anyway, we know that things move very slowly. Given that this is hopefully the member’s last day as 
a minister, I should probably be a lot nicer to him. 
Statutory declarations are a significant issue. We are disappointed that the government, through this bill, has not 
put in place a mechanism to deal with that or even acknowledge that the issue needs to be resolved. It has 
certainly been highlighted every time subcontractors have not been paid. Statutory declarations are still an 
outstanding matter. 
I was told at the briefing that the government would still engage in consultation and discussion around penalties. 
Penalties are another outstanding matter—they are not covered in this bill. Although this amendment bill 
improves the current act, it has nothing to say about what will happen if a builder refuses to pay a subcontractor. 
Under this legislation, there is nothing; there are no penalties in place if they continue to abuse the situation and 
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not pay people. It is that old saying: for every action, there is a reaction. In this legislation, there is no outcome. 
Given what has happened over the last four years, both at the Building Management and Works level and at the 
special projects unit level, I thought the government would have put recommendations in place for a change to 
address penalties. We know that in a whole raft of other legislation that the minister has dealt with, he has 
certainly been keen on upping penalties, but not in this case. The industry certainly feels that something needs to 
be put in place to encourage people, if you like, to do the right thing so that if a matter goes to dispute and the 
adjudicator determines that the subcontractor should be paid, they should indeed be paid. If the builder involved 
does not do that, something needs to be in place, but there is not. 
Hon Michael Mischin: Just so I have got that right, you want to elevate breaches of contract to criminal offences. 
Hon KATE DOUST: I do not know whether it goes to criminal offences, but obviously penalties are in place in 
other legislation. I am loath to use the carrot-and-stick approach, but we cannot allow this to continue to happen; 
we cannot allow people to go through the process but not receive their entitlement because a particular type of 
operator does not want to do the right thing. Currently, they are continuing to get away with those things, and 
I know that and the minister knows that because we have had discussions with people who work in the industry. 
All I am saying is that I do not know how much longer it can continue in this way. The minister’s advisers have 
told me that the government is prepared to engage in discussion and consultation around that, so he is obviously 
not opposed to it himself. I know from speaking to frustrated people in the industry that something needs to be 
done to deal with that rogue element, if you like, who continue to abuse subcontractors and not pay them. 
Hon Michael Mischin: I agree with that, but identifying the problem is the easy thing; trying to come to 
a solution that doesn’t entrap people who are not exercising malice is the challenge, and finding something 
whereby the big flies break through the mesh and the little ones get caught is another challenge. A considerable 
amount of work has been going into this particular amendment and this is only the first of two tranches of 
amendments that are being developed, but this is the one that is of a more immediate solution in the short term. 
Hon KATE DOUST: Yes, but the government has had since 2013—since the David Eaton report—to put this in 
place. It has dragged its feet. It had the report done only last year. 
Hon Michael Mischin interjected. 
The PRESIDENT: Order! Minister, you will get your opportunity to make a contribution in response because 
you introduced the bill. 
Hon KATE DOUST: We are not saying that the amendments that the government is putting in place are bad; 
we are saying that they are a starting point. All I am saying is that a whole range of other matters could have 
been resolved and the government has had ample time to do it. If it really wanted to try to resolve these issues for 
subcontractors, it would have sought to address those issues, but it has not. 
Hon Michael Mischin: Why didn’t you solve them between 2002 and 2008 if it’s that simple? Why didn’t you 
do it then? Then we wouldn’t have a problem. 
Hon KATE DOUST: Mr President, I understand that today I have limited time. This is a significant issue and 
I would ask that you remind the minister again that he will get to make a response, and I would like to work 
through the rest of my comments in silence. 
Hon Michael Mischin interjected. 
The PRESIDENT: Order! Let us get on with the debate. You all know the rules of debate. Everybody gets their 
opportunity to make a contribution during the second reading and the minister gets his opportunity in summing up. 
Hon KATE DOUST: Thank you, Mr President. 
As I was saying, matters still need to be resolved, including the statutory declaration issue and the issue around 
the potential for penalties to be included to give this legislation some teeth and to send a message that 
subcontractors have an entitlement to be paid for the work they do and, if they are in dispute and the decision 
goes their way, the person who is their employer for this purpose or who is the main contractor has an obligation 
to pay; and, if they do not, something needs to be put in place to encourage them to do so or to enforce the 
adjudicator’s position. That does not exist now and it has not existed since this legislation was put in place. The 
view of the people working in the industry is that this legislation is a toothless tiger. It is a very frustrating 
process to go through. Quite often, a lot of people do not go down this pathway because of that frustration, the 
expense associated with it, the complexities around the timeliness of applying, and the games that are played 
with them about making applications. There is a raft of problems in this space. As I said, this legislation is 
a starting point. We support it as a starting point, but much, much more needs to be done. 

I understand that a code of conduct is being drafted around some of these matters. Obviously, I have not been 
party to that. Based on conversations I have had with some people who have seen it, I am pretty sure it will be 
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released soon. I hope that the government deals with some of the issues in that code. I also understand that 
a compliance unit will be established within the Department of Commerce. We have asked questions around how 
that will be set up; I do not know whether we have had answers yet. The changes put into the public arena seem 
to be a bit ad hoc. The Building Commission, which obviously has oversight of this legislation, is already in 
place, and the government has now decided to establish a new unit within the Department of Commerce, which 
I can only assume will be housed in the Building Commission. The minister can clarify whether that is the case. 

We also know that the government will give additional mediation process work to the Small Business 
Development Corporation, particularly the Small Business Commissioner. Why would the government go down 
the path of creating new arrangements while it has in place the Building Commission, and the adjudicators 
linked to it? Surely it would be a case of beefing up the arrangements already in place, rather than creating new 
pathways that might complicate the process for the subcontractors involved. I am very keen to find out why that 
decision was made and why the government thinks that the SBDC is a better alternative vehicle to assist 
subcontractors, rather than the Building Commission; I would expect it to have a greater degree of expertise in 
dealing with the construction industry than the SBDC would. 

Another area not picked up in this report goes to the issue of retention moneys. Professor Phil Evans dealt with 
this matter in his report. A significant area of complaint from a range of subcontractors across the spectrum of 
government projects has been that on occasion not only do they not get paid for the work done or for the 
variations—another issue that needs more work done to assist subcontractors around security of payment; we 
have certainly canvassed those issues around Perth Children’s Hospital—but also retention money is withheld. 
An amount of money is held aside for usually 12 months after a project has finished, but sometimes longer; it is 
not withheld from the time a subcontractor finished its part of the work, but from when the project is finally 
finished. Some subbies who may have been involved at the very beginning of a contract may have retention 
money held over for a period of years before they get final payment. A lot of subbies have found that when tier 1 
or tier 2 contractors have hit the wall financially in these projects, they kissed goodbye to their retention money. 
For some it is a significant amount of money. For one particular tiler at Perth Children’s Hospital that retention 
money was $350 000. He has a family. He has had to find the money to pay out all his staff. He is still owed 
a significant amount of money from his contractor, with the main contractor managing his component, if you 
like, of the work—the tiling—but he is also owed the retention money. I think he has reached the point at which 
he realises that he will probably not get either of those amounts, and he is working very hard just to hang onto 
his family home. He has to leave Western Australia to get work in Brisbane as a tiler. He is doing fly in, fly out 
work to try to keep his head above water and pay his bills, because he knows that he will not be paid out the 
money he is owed from that project.  He is among a number of small businesses here in Western Australia that 
has not received payment from that particular project. There are many, many stories, including the collapse of 
CPD Group and the $17 million owing to a range of small businesses in Western Australia for predominantly 
public, some private, work. We have heard about the situation for one particular couple who, again, was owed 
a couple of hundred thousand dollars plus retention moneys. The couple has had to make significant changes 
and, quite frankly, in terms of finances those people are down to their financial bones and have had to seek 
assistance and support from family and friends just to put food on the table for their kids. We have to ask 
ourselves: why is it that we allow these situations to happen in Western Australia and why is it that 
subcontractors working on government projects are not receiving their proper entitlements? We have taken up 
those issues time and again. I have a time line, Mr President, of all the times I have raised questions. I think I put 
in 59 questions on notice in September 2013 asking whether the government was going to implement all the 
recommendations of the Eaton report. I was told at that time — 

Government supports all of the recommendations of the Report and they will be implemented. Planning 
for the implementation of the longer term recommendations is well progressed and will be completed 
shortly. 

That might have been the position in 2013, but the reality is that back on the job and back on building sites we 
still have evidence of subcontractors not receiving appropriate payment. 

The other matter that needs to be resolved that is not covered in these amendments—I hope in due course it will 
be—goes to the issue of variations. I know that this is a significant problem for subcontractors. When the basic 
tender goes out, a lot of them say that quite often the tender is pared back to the bone and that once the work 
starts, the main contractor starts to make variations to the project. We saw that happen significantly on the 
Perth Children’s Hospital project and we have seen it happen on a number of other smaller projects. It is those 
variations that seem to be the trap for subcontractors in how they invoice them, how they are paid and how those 
matters are dealt with in dispute. Another piece of work is needed to find a better mechanism. I do not know 
whether that should involve looking at how tenders are applied for, looking at the detail of tenders or looking at 
the number of variations and the type of documentation provided to prove that variations were requested of the 
subcontractors. I hark back to one subcontractor from 2012—an electrical contractor working on a government 
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project. He was asked by the head contractor to change the light fittings he was putting in place on the project. 
He spent $50 000 on a different set of light fittings, which was the variation to the project. He purchased them 
and had them delivered, but the main contractor said, “No; I have changed my mind again”, and the 
subcontractor was then trapped and left with $50 000 worth of a specific type of light fitting that he could not 
move on. We should keep in mind that the way things are managed here, subcontractors are paying for the 
product out of their own pocket and that is where they are getting caught out; they are paying themselves and the 
product is installed, but they do not always get paid for it. As one person explained to me on Monday, the 
difficulty is that they are not always able to remove the product from site depending on whether or not it is fitted. 
There are real issues there. 

I suppose the real message is that this is a long-term problem and a lot of work needs to be done. It is an absolute 
tragedy that working people—people who have been in the trades for a significant part of their working life—
have set up small businesses and negotiated in good faith to work on these projects, and part of that expectation 
around the issues that we are talking about today is that if it is a government project they will do the work and 
get paid for it. Sadly, that has not been the case and that is why we are where we are today, trying to deal with 
changes to the legislation. 

I want to get on record that those are some of the matters that we think still need to be dealt with outside of the 
bill we are dealing with today. Probably a range of other matters need to be looked at. Certainly, WA Labor is of 
the view that more work needs to be done. We have already put out our own policy proposal about how we can 
improve the lot of subcontractors that looks at issues around penalties and preventing shonky builders entering 
the market and creating these types of issues. It is quite interesting that the government took such an extended 
period to deal with these issues, but once WA Labor made its announcement, all of a sudden, the government 
stumped up within a fortnight and announced it would bring in legislation. 

Hon Michael Mischin: Do you think we did all this in a fortnight? 

Hon KATE DOUST: I think it is very amusing that the government was silent and had refused to answer 
questions or provide — 

Hon Michael Mischin: When have I refused to answer questions? 

Hon KATE DOUST: In September — 

Hon Michael Mischin: You show me the questions I refused to answer. 

Hon KATE DOUST: I do not know whether it was the minister, but it was certainly his colleagues. In 
September 2013, 59 very detailed questions about Building Management and Works and the non-payment of 
subcontractors did not get an answer. There was a standard response to every question. I have the questions here. 
We have continued to raise these matters. This government is catching up slowly, and, hopefully, this legislation 
will make some changes. 

When we deal with the bill, as I said, some reasonable changes have arisen out of the Phil Evans’ report and 
recommendations, but I note that the government did not pick up on all his recommendations. I have a couple of 
questions around the changes to the legislation that the government has sought to bring in. Given the time, we 
will not go into Committee of the Whole for this legislation, but I hope that the Attorney General might be able 
to answer a couple of particular questions in his second reading reply. This bill will increase time limits for 
applying for adjudication of a payment dispute to 90 business days. That certainly will be well received by the 
sector. The bill will decrease the maximum payment terms permitted in construction contracts to 30 calendar 
days and clarify for the purposes of the act a payment claim made under a construction contract that includes 
matters in a previous payment claim, meaning that if the claim is disputed, the time limit for applying for 
adjudication commences from the latest dispute. I will stop there for a second because that is a change I need 
some clarification on. Proposed section 6(3) states — 

(3) If a payment dispute arises under both subsection (1)(aa) and (a) in relation to a payment claim then, 
for the purposes of this Act, the dispute arises on the earlier of the 2 occurrences. 

My question is around the words “the earlier of the 2 occurrences”. I ask this question because I am confused 
about the second reading speech, which states — 

Another key reform in the bill is the enablement of what is known as “claims recycling”. This will 
allow a party whose initial claim for a progress payment under a construction contract has been rejected 
or disputed to include those disputed matters in a subsequent progress payment claim, with the time 
period for applying for rapid adjudication to run from when the second claim is disputed. 

My question is: Which statement is accurate? Is the bill correct when it refers to the dispute arising on the earlier 
of the two occurrences? Is the second reading speech incorrect when it states that the second claim is disputed? 
Is that just an error? I need clarification of when it actually happens. 
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Hon Michael Mischin: All right. I have to reread this. 
Hon KATE DOUST: It is an issue we picked up on and I thought that I had better find out about it. If the 
Attorney General could seek clarification of that part of the legislation, it would be very helpful. 
There are some other changes in this bill. It will amend the act to express all time limits for adjudicating 
a payment dispute to be in business days—I thought that was a very sensible change—and it will define business 
days to exclude weekends, public holidays and the traditional industry shutdown period between 25 December 
and 7 January. I imagine that time frame will assist a lot of people going through the dispute process. The bill 
will also redefine section 4(3)(c) of the act to make it clear that only the fabricating and assembling of items for 
extracting or processing oil, natural gas or other minerals is excluded from the definition of “construction work”, 
and not the normal construction work on a processing facility. It will also provide that the construction of wholly 
artistic work is no longer excluded from the definition of “construction work”. I imagine all those art 
installations in Cottesloe once a year at Sculpture by the Sea will now be picked up under this change. The bill 
will also clarify when a payment dispute commences for the purposes of section 6(1) of the act to make it clear 
to the parties when an application for adjudication of the dispute should be made. It will insert a requirement for 
an adjudicator to dismiss an application for adjudication if the applicant gives written notice of their intention to 
withdraw. It ensures a greater focus on the substance over the form of adjudication applications by giving the 
adjudicator jurisdiction to commence to determine a payment dispute when satisfied the application sufficiently 
complies with the information required. I think there have been a number of very practical and sensible 
changes—commonsense changes—that will assist people going to a dispute, and they will hopefully resolve 
some of those frustrations that have existed in the past. The bill will also remove the requirement for a party 
entitled to be paid an amount under a determination to seek leave before filing an adjudicator’s determination, 
and it has some other transitional amendments. 
Another matter about the adjudicator was raised. A matter that is still being looked at is that currently there is 
a list of available adjudicators, and once they are on that list, they are essentially on it for life. I understand from 
the minister’s advisers that the appropriateness of having a lifetime listing is being looked at and the question 
raised of whether different criteria need to be put in place for adjudicators to go on that list. I think that needs to 
be looked at. Other matters regarding adjudication are accessibility and cost. The prohibitive cost of getting an 
adjudicator has been raised by subcontractors. I do not know whether there is a scale of fees listed for 
adjudicators or how the appropriate fee is determined. 
Those are the key changes in the bill we are dealing with today. As I said, we support them. Regarding changing 
the time, subcontractors have complained that the shortened time period was difficult to manage. Quite often 
stunts are pulled, if you like, and subcontractors are persuaded not to put in applications for adjudication right up 
until the very last day. With the clock ticking on subcontractors’ adjudication process, that makes it very difficult 
for them to pull their paperwork together and lodge it with the commission for the process to happen. I think it is 
very fair for that time to be pushed out. Shortening the timing for payment is also very sensible, given that there 
have been issues, not just in construction but also the mining area, with subcontractors having their times pushed 
way out, putting more and more of a financial burden on them because they have to pay suppliers and staff. 
These couple of changes are certainly a very positive start for improving security of payments. 
I was very critical of some of these things, but there are other matters that need to be handled that probably 
cannot be dealt with through legislation. Having looked through Phil Evans’ report, having engaged with 
a significant number of subcontractors, and having spoken to some of the industry groups, I know there is a very 
strong view that it is not just about the nuts and bolts of working through the mediation process to resolve the 
financial issues; it is also about the cultural problems across the construction industry. That includes people 
selling project homes and their problems with commissions, and it goes to the issues we have had to deal with 
surrounding subcontractors engaged in Building Management and Works projects. Trying to get information or 
advice from the Department of Commerce is, I understand, very frustrating. I met with representatives from the 
Master Builders Association on Monday, who talked about their frustrations with dealing with both 
Building Management and Works and the Building Commission. People accept that at some point they are not 
going to get paid for doing work as a subcontractor. I find it unbelievable that people could think that they will 
not or should not get paid. Some of the subcontractors I have dealt with have lost $50 000 or more and have 
reached the point at which they say, “Look, we’re just going to have to tighten our belt and move on. We’re just 
going to have to write that debt off.” I just do not understand why anyone would think it is fair or reasonable that 
they do not get paid for the work they do. 
These issues extend to residential home developments. A significant number of subcontractors have not been 
paid, such as those working for Kameleon Homes. There was the Buildwise situation last year and there are 
a couple of others on the go at the moment that we are aware of. There are also the larger projects like the 
Perth Children’s Hospital. Phil Matera did work on Elizabeth Quay and employed a significant number of young 
Indigenous workers. He specifically asked to do that, and as a result of not being paid for the work he did, he has 
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had to sell his home and is now living with his in-laws and trying to rebuild his business. There was the tragic 
loss the McGinn family faced after Mr McGinn committed suicide in relation to Perth Children’s Hospital. 
A whole raft of dreadful things have happened over the last few years in this industry, and we need to have 
a good, hard look at how the construction industry functions and some of the players that come into it. The 
discussions I have had with the Master Builders Association have been around who engages and sets themselves 
up in the building industry. What are their qualifications? Are they appropriately qualified? Are they financially 
capable of taking on a contract, actually delivering on it, and paying out as they should? 

The opposition’s view is that the Construction Contracts Amendment Bill 2016 is simply a starting point; there 
is a lot more work to be done. The last four years have seen a significant number of problems that have not been 
managed well and certainly, from the government’s perspective, could have been done a lot better and in a more 
timely manner. The government has been dragged, kicking and screaming, to acknowledging how serious this 
issue is. 

Hon Michael Mischin: Oh, come on. Don’t be absurd. 

Hon KATE DOUST: I am not being absurd. The number of times I have written to ministers, asked questions 
and sought information, and been given the flick-off: “Not our problem; not our problem.” The government 
wants its projects built and it wants to be able to open these lovely places, but it does not want to take any sort of 
responsibility for the fact that so many Western Australian workers and small businesses have not been paid for 
delivering the outcomes the government wants. When the minister goes and cuts those nice ribbons, he should 
think about all those people who have worked on these projects and do not have money in their bank accounts 
and have not been able to pay their staff. He should think about those small businesses that can no longer operate 
and those small business people who have lost their homes. He should think about those people because it is, as 
I have said in the past, effectively like slaves building the pyramids. That is what the government has done by 
turning a blind eye and saying that this is not its problem. The Children’s Hospital is a very good example of 
that, and we will wait and see what happens with some of the other projects. The Treasurer, who has 
responsibility for the special projects unit, has been a little bit smarter than the minister responsible for 
Building Management and Works. Even though he did not pick up the 14 recommendations of the 
Eaton report—we would have thought that he would have picked them up and moved them across government to 
make sure these problems did not arise again—he put into the stadium contract a clause saying that 
subcontractors should be paid, and there was some detail around that. He was smart enough to make sure that 
that clause was included in that contract, but we have not come across that in any other contract. We also know 
that some contracts that have been put out by the government—I think of one particular road contract—require 
the subcontractors not to discuss their contractual arrangements. They are not allowed to talk about the fact that 
they have not been paid. I have seen those documents. Some really dodgy things are happening in the 
construction industry. 

It is a shame the government has not been prepared to stand up and support these working people in our state, 
and has been dragged kicking and screaming to the point at which it has had to make these adjustments. The 
government knows very well that if this bill were not passed through this place before we finished, it would have 
been—and it probably still will be—a very strong campaigning tool for us, working with those subcontractors 
who want to get a better deal when they go out on a job and build these projects for the government. There are 
some significant gaps. It is not about only the legislation; it is about changing the culture in the construction 
industry. I know that the federal government is in the process of putting in place legislation around alleged 
corruption in unions. I sincerely hope that, when those bills go through, people also look at what happens in the 
construction industry on the employers’ side, when they are not paying the people who are working under them. 
That is an equally significant problem. 

The other issue that has been only partly dealt with by this government as a result of both the Eaton inquiry and 
the Evans comments is project bank accounts. We know that there was a trial of project bank accounts in 2013. 
I think about four separate projects were carried out in regional areas to look at how effective they would be. 
Project bank accounts have been picked up from the British model. Phil Evans extensively discussed the pros 
and cons of project bank accounts in his report. I know, from my discussions with subcontractors, that project 
bank accounts are keenly supported. They see them as a very positive way of ensuring that subcontractors will 
actually get the money that has been set aside for the work they are doing. We know that the government has 
finally committed to doing that as of this year for government projects valued at up to $100 million. I do not 
understand why that cannot be expanded to the bigger projects, given that we have seen what has happened with 
the Perth Children’s Hospital. The government has been critiqued by Kate Carnell, the Australian Small 
Business and Family Enterprise Ombudsman. She made comments, I think, back in about August, that the 
Western Australian government should certainly expand this practice because, in her view, these kinds of 
examples were likely to occur in the larger projects. I hope that some more work is done on that in due course. 
The only thing stopping PBAs from being expanded to those larger construction projects is that the Treasurer, 
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Hon Mike Nahan, seems to have this in-principle opposition to putting in place a mechanism that would support 
and protect subcontractors on these government projects. 

I know that we are on a time frame, and members are keen to finish up. I hope that the minister is able to provide 
the answer to that brief question. As I have said, this piece of legislation is just the start. For the past four years 
this has been a significant and ongoing issue for this government. There have been many dreadful examples of 
people being hit financially in running their businesses. This government has always purported to be the 
champion of small business, but we have seen time and again its failure to support small business in the 
construction sector, particularly on government projects, and that is a dreadful situation. I would hope, with the 
passage of this bill, that these changes are brought in fairly quickly. Having had discussions with subcontractors 
who have been involved with BMW in crafting this legislation, I know that they were very surprised to be told 
that their conversations had to be conducted in secret. That says a lot about how this government has operated. 

Hon Michael Mischin: What’s that got to do with the government? How are you blaming the government for 
secret conversations with you? 

Hon KATE DOUST: They are not with me. I am saying that the government has instructed these people that 
they cannot discuss anything with me. Why would it be a secret? Why would we need to keep these things 
secret? We have been talking about these matters for years. We should have dealt with these matters way back in 
2013. It is quite interesting that the minister has had carriage of this particular legislation under the 
Department of Commerce and the Building Commission, but I have rarely seen him get to his feet and talk about 
this issue. I cannot recall the minister talking about putting in place any sort of mechanism to support 
subcontractors. He has not done that. In recent times he has left that to Hon Bill Marmion, who was the 
Minister for Finance, and also to the newly engaged Minister for Small Business, Sean L’Estrange. They were so 
vocally opposed to supporting subcontractors during a debate in the other place a couple of months ago; in fact, 
it was like a circus the way those two ministers behaved. They were so rude to the subcontractors, a number of 
whom were sitting in the public gallery watching this debacle of a debate. It was just amazing that only a couple 
of weeks later, both ministers must have put their finger to the wind, tested the community attitude and decided 
to do something about this. We now see the Minister for Small Business, Sean L’Estrange, becoming 
a champion, if you like, for getting this legislation through. Sean L’Estrange was driving this. We did not hear 
anything from the Minister for Commerce as the responsible minister. I do not understand why he was not out 
there making announcements about introducing this legislation, given that it is part of his portfolio. He left it up 
to his colleagues to do that. If he had come in here and expressed some sort of empathy, support or 
disappointment that people were not getting paid for the work they were doing, that would have been fair and 
acceptable, but I have never seen him do that. It was quite a surprise that the government brought this legislation 
in to get it through by the time we finish today. 

I will not drag this out any further. It is not my intention to go into Committee of the Whole. 

Hon Michael Mischin: You’ve done a pretty good job so far. 

Hon KATE DOUST: Well, I could. I could talk about how disappointing this government has been. We have 
had four years of fiscal failure. 

Hon Michael Mischin: Now you’re starting to get to tedious repetition. 

Hon KATE DOUST: It might be tedious repetition but I am hoping that after 11 March next year, the minister 
will be sitting on this side of the chamber and we will be sitting on the government side. I do not think it will be 
as hard this time because I think people are over the government. They are over the fact that it has failed to 
manage the state’s finances. They are over the fact that it is arrogant in the way it engages with the community. 

Hon Michael Mischin interjected. 

The DEPUTY PRESIDENT: Order, members! Hon Kate Doust has the call and should be the only voice that 
I can hear in the chamber. 

Hon KATE DOUST: I was just pointing out the fact that, hopefully, the government members opposite will not 
be sitting on those benches for much longer. The government has delayed bringing in changes that would assist 
the hardworking people of our state, which is a very clear example of its failure. We have to deal with it today at 
such a late stage. There is much more work to be done. Our policy on subcontractors is a much better set of 
arrangements into the future. I say that because it is based on direct feedback from the subcontractors. We would 
certainly be keen to expand on the changes that have been made in this legislation today, picking up on all those 
other areas that I have identified that are missing from the arrangements that we are looking at today.  

I will not hold up this debate any longer. I hope that the bill goes through fairly quickly. It is in the best interests 
of subcontractors that some change is brought in. I look forward to hopefully being in government after March 
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next year, when we can address the cultural problems in the construction industry and work with the industry, 
both the peak bodies and subcontractors, to put in place better arrangements. We need to eradicate these types of 
problems so that when subcontractors go out on the job to do the work that they are contracted to do, they get 
paid for the work that they do. With those words, the opposition supports the bill. 

HON LYNN MacLAREN (South Metropolitan) [2.41 pm]: On behalf of the Greens, I support the 
Construction Contracts Amendment Bill 2016. I will make some very brief comments. I thank the 
Department of Commerce for the thorough briefing we received. I felt that the way it went through the bill step 
by step was very fruitful in developing our understanding of it. I agree with Hon Kate Doust that more needs to 
be done in this area. However, I commend the government for putting forward this very critical and important 
bill—the very last bill it has to deal with this year. I believe the impact of the bill will be nearly immediate and 
that it will benefit subcontractors. Although there is more to be done, we appreciate that this much has been 
done. With those words, we support the bill. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [2.42 pm] — in reply: I thank 
Hon Kate Doust for indicating the opposition’s support of the Construction Contracts Amendment Bill 2016. 
I thank Hon Lynn MacLaren for indicating the Greens support for the bill. 
I want to make a few general comments because some of what has been said cannot be allowed to stand on the 
record without contradiction. One comment was made about the timing of the bill, as though there is something 
sinister or conspiratorial about the fact that this bill happens to be the last bill that this house will deal with and 
that it has been introduced at a fairly late stage of the parliamentary session. Hon Kate Doust seemed to think—
how did she put it, in the world according to Hon Kate Doust?—that it was recognised that this would be 
a campaigning tool if it was not passed and that it had been done urgently to somehow counter that and the 
Labor Party’s policy. She somehow drew a link between the release of the Labor Party’s very superficial policy 
on this issue and its simplistic approach to a complex problem, with the government being suddenly spurred into 
action to put together this rather sophisticated piece of legislation. If that is her understanding of the processes of 
government, she ought to remain where she is because she would simply not be up to the job. 
The way she tells it, this problem in the construction industry was first made apparent back in the 
Court government days. That may very well be the case, and it may well be that it was identified in inquiries 
conducted at that time. However, I understand that the construction industry has always been subject to 
oppressive construction contracts with subcontractors; sharp practice; oppressive use of bargaining power; being 
prone to contractors and subcontractors going into liquidation or bankruptcy; defaults of payment; disputes about 
whether work has been completed in a satisfactory fashion, or if at all; over-entitlement to payment, and by how 
much; and, arguments over whether variations are being properly accounted for. That is part and parcel of the 
construction industry, sadly enough, and it has been going on for an awfully long time. The fact there was an 
inquiry during the days of the Court government indicates an interest, at least, on this side of the chamber to try 
to explore that and to come up with some solutions to very complex problems that are, in a sense, part of the 
nature of the industry and the way it has been conducted, certainly in this state, probably since its inception. 
However, it would appear that none of these problems occurred during the golden era of the last Labor 
government because nothing was done on it back then—with one exception, and that was the 
Construction Contracts Act 2004. I do not know the history of that legislation, but I would be surprised if it had 
its genesis when the Labor government took office. I would expect that that government had drawn on the work 
that had been done in the preceding years. It certainly was not something that was enacted just on spec in 2004 
without a great deal of work having been done in the lead-up. This would have included an enormous amount of 
consultation with those in the industry who knew how the industry worked and may have had their complaints 
about how it worked, but also had an understanding of what could be achieved sensibly without basically having 
government run every contract and make every decision on every contract of construction in the state. 
I acknowledge that the Construction Contracts Act was a very worthy and important reform. I do not give the 
Labor government credit for all of it, because I expect that it drew on wisdom and the work done in the 
preceding however many years. But, good on the Labor government for having introduced it. The soundness of 
that work underpins the review conducted by Professor Philip Evans, commenced in June 2014 and completed in 
September 2015—it was a lengthy review that involved a lot of consultation and submissions—that concluded 
that, by and large, the act was working appropriately and well, and as it was meant to. However, some 
improvements were required. Of course, it has taken significant time to formulate those improvements, and the 
work is not yet done. Hon Kate Doust has, sensibly, identified a number of issues that require further attention. 
Those issues are all being addressed. Those issues are not being addressed through superficial policy statements 
to show sympathy with subcontractors who are already part of the industry or through impassioned statements 
about how the government or someone ought to do something. The issues are being addressed through actual 
hard work and a lot of consultation with all elements of the industry to ensure that whatever government imposes 
in this field will be not only proper by way of principle, but effective and not create more problems for an 
industry that provides employment for something like 10 per cent of the people in this state and upon which this 
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state has relied for the last however many years. The government is committed to and recognises the importance 
of the construction industry. 
Hon Kate Doust talked about those involved in the major construction contracts as being like slave labour on the 
pyramids. What a grotesque comment! That comment shows, again, the superficiality of the thinking in this 
regard—that government enjoys cutting ribbons for major projects but does not worry about the poor suffering 
subcontractor. The way that the Labor Party has been telling it over the last several years, that would not have 
been a problem under a Labor government. The reason it would not have been a problem for a Labor 
government over the last eight years is that, by its own admission, it would not have done anything in the 
construction industry. Labor has complained about every major infrastructure construction program that this 
government has instituted over the last eight years. It has complained about the Northbridge Link, Elizabeth 
Quay, Perth Stadium and every other infrastructure program, programs that created jobs and opportunities—and 
also created stresses on an industry. The way Hon Kate Doust tells it, no subcontractors are being paid. I find 
that remarkable. There have certainly been difficulties, but they have been addressed. 

Hon Kate Doust: Have you talked to anyone? 

Hon MICHAEL MISCHIN: Yes, I have. I have dealt with the Master Builders Association and with other 
organisations, and they have told me what the problem — 

Hon Kate Doust: You have talked to the authorities, but you haven’t talked to the people concerned. 

Hon MICHAEL MISCHIN: I am sorry; Hon Kate Doust has had her turn. I have had to listen to the nonsense 
coming from Hon Kate Doust. 

The PRESIDENT: Order, members! It is nearly Christmas time; let us keep it harmonious. 

Hon MICHAEL MISCHIN: And I am getting into the Christmas spirit, Mr President! 

Hon Kate Doust: Scrooge. 

Hon MICHAEL MISCHIN: I am a cruel man, but fair! 

I had to listen to the nonsense about how the government does not care or know what is going on. This 
Construction Contracts Amendment Bill has been the product of an enormous amount of work. No; I do not 
come out every week and say, “Guess what? I saw someone else.” 

Hon Kate Doust: You haven’t come out at all. 

Hon MICHAEL MISCHIN: I go about my job without shouting about it, as Hon Kate Doust would prefer 
I did, but the product of a considerable amount of consultation has been this first tranche of legislation. 
Hon Kate Doust asked about the involvement of other ministers. Of course, other ministers are involved. 
Building Management and Works falls under a totally different portfolio and deals with government contracts at 
a certain level. That is the responsibility of another minister. What may be done with those contracts may be 
unrelated to the work done under this bill. Likewise, the Small Business portfolio has a responsibility. It was 
thought proper in the circumstances, because we tend to deal with subcontractors and smaller businesses, that the 
Small Business Commissioner play a heightened role and be involved in the mediation of disputes regarding 
subcontractors in a manner that, hopefully, will avoid any need to resort to litigation. The idea of the compliance 
unit within the Building Commission is to ensure compliance with the government’s proposed industry code. 
That will involve looking at ethical and proper workplace practices, in compliance not just with the 
Construction Contracts Act but also generally. If people want to get involved in government work at some stage, 
it will also require contractors to demonstrate ethical conduct and compliance with the law in a variety of 
areas—not only for construction contracts and the payment of subcontractors, but also industrial relations—and 
the imposition of requirements on subcontractors in that regard to ensure a level of compliance that will govern 
whether those contractors, sub or otherwise, ought to be part of any government work into the future. That also 
has taken an enormous amount of consultation because we need to bring the industry along with us rather than 
impose things from above after having formulated policy in a vacuum. 

Work has been done and this is the fruit of that labour, but it is only the first tranche of reforms. If by some 
perverse chance Hon Kate Doust is sitting on this side of the chamber after March next year and a second 
tranche of reforms is introduced, I am sure she will grab kudos for that second tranche of reforms without any 
regard for the fact that she had nothing to do with them in the years leading up to it. She will quite happily take 
credit for them, I am sure. 

Hon Kate Doust: I think I have been pushing for them fairly consistently. I haven’t been shy about my views 
about these for the last four years. 
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Hon MICHAEL MISCHIN: Expressing a view is not doing the work and we saw a little bit of that last week 
when we saw how much work was put into the Asbestos Diseases Compensation Bill. That was expressing 
views, opinions and policies; it was not doing the work. 

I will deal with the more general issues. The idea that somehow the government has flipped off any criticism, 
that it has been dragged kicking and screaming and all the other pejoratives and hyperboles used by 
Hon Kate Doust, is simply unfounded in fact. I challenge her, if she can be bothered going through the history of 
this, to show us examples of how criticism has been flipped off, as she put it. But the government has had regard 
to the problems in the industry and has been dealing with them. 

The question of punitive penalties, or breaches of the Construction Contracts Act 2004, is something that will 
be and is being addressed for the purposes of the second tranche of reforms that will be introduced next year. 
The compliance unit has already been touched upon; it has a broader remit than simply looking at compliance 
with the act. I have mentioned the Small Business Development Corporation’s responsibility, and that is why 
Hon Sean L’Estrange, as the responsible minister for that portfolio, had the carriage of the legislation, out of 
a choice of ministers in the other place. As it happens, I represent him as well as several other ministers from 
the other place here, hence it was a logical choice that I would deal with the Construction Contracts 
Amendment Bill 2016 because much of it falls within my portfolio anyway, including the act itself. However, 
in terms of a choice of minister to be the spokesperson on behalf of these reforms, it does not much matter. 
The fact is that the government is pursuing these reforms, and whoever it chooses to be the spokesperson is 
merely a matter of form rather than looking at the substance, which is this legislation and which, I understand, 
has achieved at least in part the ends the Labor Party was hoping for. Those have been done, and done 
satisfactorily. It is better than simply having the idea; it is putting it into legislation that is the challenge and 
that has been done and that takes time. 

The issue of retentions is also being addressed. Different models and the experience of other states—notably 
New South Wales, which has introduced a retention scheme—are being looked at. The idea is to see how that 
works in order that it can be improved upon, or if it does not work whether another way can be found of dealing 
with the same problem. 

Variations to contracts are always a challenge. Regrettably, many variations are agreed verbally between parties 
and are not reduced to writing in a satisfactory way. They are not reduced into a contractual form that can be 
enforced or that gives clarity on what is intended and who is responsible for the cost. Disputes arise as to 
whether the variations have been completed, whether they have been completed in accordance with what was 
intended and who is responsible for the costs. Sadly, even now too many in the construction industry choose not 
to reduce the agreements to writing in a way that can be adequately and objectively assessed. Some form of 
standard-form contracts and agreements would be helpful, but that cannot be enforced on industry because 
industry still has the capacity to reach agreements through mutual consent. However, that area also is being 
looked at with a view to addressing it. 

I will deal now with only the clause 6 issue that Hon Kate Doust raised as a specific issue requiring clarification. 
The amendment to section 6(1) of the act is intended to clarify when a payment dispute arises for the purposes of 
the act. Previously there had been some confusion about whether an applicant had to wait until the payment 
claim was due to be paid, even though a notice had been issued earlier disputing or rejecting the claim, before 
making an application for adjudication. The amendment is intended to clarify that a payment dispute arises 
when, at the earliest, a payment claim is rejected or wholly or partly disputed, or by the time when the amount 
claimed is due to be paid under the contract and the amount has not been paid in full. The insertion of new 
subsection (2) is intended to prevent the potential for adjudicator shopping that could occur due to the 
amendment in proposed section 3 being made to the definition of “payment claim”. New subsection 6(2) 
specifies that payment disputes do not arise to the extent that the matters in the payment claim have already been 
the subject of a determination or dismissal under the act. It prevents a party from making a subsequent 
application if unsatisfied with the previous determination or dismissal. 

The amendments in clause 6(1) and (2) of the bill are designed to give effect to the recent decision in the 
Supreme Court case of Laing O’Rourke Australia Construction Pty Ltd v Samsung C&T Corporation [2015] 
WASC 237. That case was about the proper construction to be applied to section 6 of the act—namely, that 
a payment dispute for the purposes of the act arises either when a payment claim is made under a construction 
contract and that payment claim is rejected or wholly or partly disputed, or, by the time the amount claimed is 
due to be paid under the contract, the amount has not been paid in full. A payment dispute for the purposes of the 
act arises from the earlier of these two events. Previously, there was some uncertainty about whether a payment 
dispute arose under the act and whether, even though the head contractor had earlier certified a different amount 
or issued a notice disputing the claim, the applicant had to wait until the time had passed for payment of the 
claim before an application for adjudication could be lodged under section 26(1) of the act. That is somewhat 
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different from the issue to which Hon Kate Doust was alluding. The purpose of this amendment is to clarify 
when a dispute arises rather than when a claim can fall within the processes under the act. That was to clarify 
that specific decision of the Supreme Court. 

Otherwise, the bill gives effect in major part to the recommendations of Professor Philip Evans in his review and 
report on the act. This bill takes into account industry practice. This bill is only the first stage in a raft of 
amendments and changes that are being worked upon to protect contractors to the extent possible under state 
law. Issues such as insolvency and bankruptcy, and the protection and priority of payments in those cases, are 
outside the direct control of the state. I have, however, written to the commonwealth government to seek 
cooperation and ideas about how that may be accommodated within the bankruptcy legislation, and I am 
awaiting a response to that. It will require a national response in that respect. 

With regard to the more general issue of a national response to subcontractor payments, I am of the view that 
that would not be preferable to a state-by-state approach, for the following reasons. Firstly, a state approach will 
enable flexibility to amend the regime as necessary and as problems arise in a way that is more responsive to 
local conditions than can possibly be the case with a national scheme. Secondly, a national approach will require 
the referral or exercise of powers under the federal Corporations Act. That would leave out contractors who are 
not subject to the commonwealth jurisdictions and the commonwealth Corporations Law. Lastly, it would 
eliminate the opportunity to learn from both the mistakes and positive experiences of other jurisdictions. 

Hon Kate Doust: Before you finish, I want to come back to the question I raised with you. Thank you for your 
explanation. However, so that we do not need to go into Committee of the Whole, my question was: why does 
the second reading speech use words that are different from the words in the bill? 

Hon MICHAEL MISCHIN: Can Hon Kate Doust show me the part that she is referring to?   

Hon Kate Doust: The words in the last line of clause 6(3) are, “the dispute arises on the earlier of the 
2 occurrences”. The words in the second reading speech are, “when the second claim is disputed”. Why are those 
words different? Is that an error in the second reading speech? 

Hon MICHAEL MISCHIN: Claims recycling is a different issue. 

Hon Kate Doust: Okay. That is fine. 

Hon MICHAEL MISCHIN: It is not inconsistent with it. The idea of claims recycling is when there has been 
an earlier — 

Hon Kate Doust: I know what claims recycling is. 

Hon MICHAEL MISCHIN: The claimant can then bring it up—it allows inclusion in a later claim. However, 
that is different from defining when a matter of dispute has arisen. 

Hon Kate Doust: That’s all right. 

Hon MICHAEL MISCHIN: The purpose of the amendment to that clause is to define that element, but it is 
different; it does not directly relate to the claims recycling issue. 

On that note, I am happy to provide further advice to the honourable member as to the specifics of how that 
operates because I know her interest in these things. In the circumstances, however, and having regard to the 
time available, I thank the Greens and the members of the opposition for indicating their support to this 
important reform that gives effect to the work that has been done to date. 

I commend the bill to the house and move again that it be read a second time. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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